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This nmatter cane before the Court on the notion of JZMC
Enterprises, Inc., d/b/a Seneca Qutdoor Sports ("Debtor") for an
order finding the Internal Revenue Service ("IRS') in civil
contenpt for the violation of the automatic stay inposed pursuant
to [362(a) of the Bankruptcy Code, 11 U. S.C A [0101-1330 (West
1979 & Supp. 1988) ("Code") and for an award of punitive damages
and attorneys' fees pursuant to Code [362(h). The initial oral
argument was held in Wica, New York on January 25, 1988 and an

evidentiary hearing for the taking of testinony was set down for
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February 26, 1988. Thereafter, the IRS noved for summary judgnent
on February 10, 1988, which the Court denied after oral argunent
on February 22, 1988, and advised the parties that the previously
schedul ed evidentiary hearing woul d go forward.

Upon the filing of nenoranda of |aw subsequent to the
evidentiary hearing, which incorporated the |Iegal nenoranda
submtted by both parties on behalf of the summary judgnent
notion, and the acconpanying affidavits for the sole purpose of
i npeachnent, the instant matter was submtted for decision March

11, 1988. Wiile this matter was sub judice, the Debtor's case

converted froma Chapter 11 to a Chapter 7 and was restored to the
Court's pending docket June 28, 1988 after the appointed Trustee

indicated his intention to proceed with the notion.

FACTS

The Debtor filed a voluntary petition under Chapter 11 of the
Code on Septenber 10, 1987 and listed the IRS as holding a
$4,500.00 claim Shortly thereafter, the derk of the Bankruptcy
Court notified the IRS of the Debtor's Chapter 11 filing pursuant
to Fed. R Bankr.P. 2002(j)(3). On Cctober 2, 1987, the IRS filed a
proof of claim in the amount of $12,820.66, including interest,
for unpaid unenploynment taxes for the tax period ending Decenber
31, 1987 and for wunpaid wthholding taxes for the tax periods
ending March 31, 1987, June 30, 1987, and Septenber 30, 1987. On
OCctober 15, 1987 the Cderk mailed to the IRS, and to all

creditors, the form Oder setting the date for the neeting of
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creditors to be held pursuant to Code [341, which included the
fixing of tinmes for filing dischargeability conplaints and proofs

of claim pursuant to Code [0523(c) and 501 and notice of the

automatic stay triggered by the filing, pursuant to Code [362(a).

In an anended Schedule A-1 filed Novenber 9, 1987, the IRS was
listed as holding an unliquidated priority claimin the anmount of
$12, 820. 66.

On the afternoon of Novenber 5, 1987, Rosalie Scalise
("Scalise"), a Revenue Oficer in the IRS Collection Dvision at
the Wica branch office, came to the Debtor's office and stayed
for fifteen to twenty mnutes. During this tine, she questioned
Debtor's President and sole officer, director and sharehol der, H
M chael Caire ("Claire") about the Debtor's pre-petition taxes,
busi ness assets and operations. Eventually, Scalise spoke on the
tel ephone to Debtor's attorney who asked her to stop her
i nvestigation and | eave the premises. At this point, the parties'
accounts diverge.

At the evidentiary hearing on February 26, 1988, the Debtor
called aire and then, as an adverse w tness, Scalise. Wen the
Debtor rested, the IRS noved for dismssal pursuant to Rule 41(b)
of the Federal Rules of Cvil Procedure ("Fed. RGv.P."), as
i ncorporated by Fed.R Bankr.P. 7041. The Court reserved decision
and the IRS called Scalise, after which it renewed the Rule 41(b)

mot i on.



ARGUMENTS

Caire testified that Scalise came uninvited to his office when
he was al one, showed him her credentials and began to question him
about the Debtor's tax returns and general tax information. He
stated that he was unable to answer since his wife was nore
famliar with the records and the accounts, which his accountant
was in possession of, and that he told Scalise that the
corporation was in Chapter 11 and she should speak to its
attorney. Claire further testified that Scalise told him he was
liable for the corporation's taxes and that he may have to cone
down to the IRS office. He stated that he asked her to |eave four
or five tinmes and then had her speak with his attorney over the
tel ephone who also asked her to |eave. Claire recalled that
al though Scalise didn't yell or scream she appeared visibly angry
at having to |eave, slammng her papers together. On re-direct
exam nation, he stated that there were a total of three tel ephone
calls between hinself and the Debtor's attorney.

On cross-examnation, Caire admtted that the Debtor-in-
possessi on had no accountant and that its prior accountant denied
hol ding any corporate records. On re-cross examnation, he
conceded acknow edging in his affidavit, which acconpanied the
Debtor's papers opposing the IRS notion for sunmmary judgnent,
only two telephone calls and making no reference to four or five
requests to | eave.

The Debtor also maintains that Scalise hung up the tel ephone on

its attorney and continued to seek information from daire despite
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his repeated requests to direct her inquiries to the Debtor's
counsel . During direct examnation as an adverse witness in the
Debtor's main case, Scalise denied being asked to stop questioning
Claire by Debtor's attorney and stated that she did not ask him
any nore questions after being asked to |eave. The Debtor
contends that throughout the interview she was "abusive and
threatening. . .[,] caused alarm on the part of the debtor's
President and others working on behalf of the debtor corporation
and interrupted the normal business activities of the debtor."

Motion For |Issuance of Contenpt Oder, Award of Attorney's Fees

And Inposition O Punitive Danmages Against The Internal Revenue

Service For Violation & U.S. C 362(a), at para. 5 (Dec. 4, 1987).

The Debtor points out that Scalise's unannounced visit to its
busi ness prem ses, even if on invitation, did not authorize her to
threaten or harass the Debtor and vitiated the automatic stay's

"breathing spell." Response In Qpposition To IRS Mtion For

Sunmary Judgnent, at p.4 (Feb. 19, 1988). The Debtor argues that

this constitutes a willful and blatant violation of the stay under
Code [362(a)(1) and (6) and is violative of the Court's order

informng the RS of the stay triggered by the filing.

The Debtor maintains that it was not Congress' intent to exenpt
the IRS from restrictions placed on other creditors, id., and
that the automatic stay provisions are an express waiver of the

federal government's sovereign inmmnity. Affidavit In Support O

Debtor's Mtion For Award O Attorney's Fees Ilncurred In

Prosecuti ng Contenpt Mdtion Against The Internal Revenue Service,
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para. 5 (Mar. 4, 1988). To that end, it requests an award of
$1,560.33 in attorney's fees and expenses as a opriority
adm ni strative expense. 1d.

Scalise testified that the purpose of her investigation of the
Debtor was to assess its tax liability. She stated that this
required a full conpliance check, which included determning if
the taxpayer was up to date and ascertaining the liability of a
responsi bl e person, such as Gaire, for the one hundred per cent
penal ty. Scalise testified that she was unable to interview
Claire as to his potential penalty because he would not answer
her. She stated that she never asked for the paynent of taxes and
only left certain forms wwith Claire. Scalise testified that after
being asked to |leave by the Debtor's attorney on the tel ephone
she gathered up her things, asked no further questions, left no
nore forms and was out of the office in five mnutes. She denied
rai sing her voice, calling himnanes or using foul |anguage.

On cross-examnation, Scalise stated that she hung up the
tel ephone on the Debtor's attorney w thout saying goodbye. She
admtted asking to see "records" and said that Caire neither
asked nor told her to |eave. Scal i se perceived her duties wth
regard to the Debtor as to obtain verification of conpliance and
that under the applicable I RS procedures she was required to
secure tax returns, if available, or to procure the information
necessary thereto. She stated that if daire had had such

i nformati on she woul d have assisted himin preparing a tax return.

The I RS argues that its actions were required, not prohibited,
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by law in that Scalise was not attenpting to collect the Debtor's
pre-petition taxes but was rather trying to 1) establish the
Debtor's post-petition conpliance with the internal revenue |aws,
2) obtain the Debtor's corporate incone tax return due May 1987,
and 3) investigate and determne daire's personal t ax

liabilities. Menorandum I n Support O United States O Anerica's

Motion For Summary Judgrment, at 3 (Feb. 8, 1988). It further

asserts that the automatic stay only protects debtors and applies
solely to pre-petition clains. [|d. at 4. Finally, citing to 26
U S.C A [07601 and 7602 (West 1967 & Supp. 1988), the I RS contends
that the stay does not prevent the determ nation of the Debtor's
pre-petition tax liability in light of the Treasury's information
gathering authority in furtherance of tax investigations. 1d. at
5.

The IRS also asserted that the activities of securing tax
returns or information necessary to conplete them did not fall

within any of the prohibited categories of Code [1362(a). Post -

Trial Menorandum O The United States, at 1 (received and filed

Mar. 11, 1988). It maintained that even if the automatic stay
included its revenue officer's actions, said prohibition was "so
vague and tenuous as applied to this situation as to nake any
finding of a willful violation wholly w thout support.” 1d. at 2.
The I RS contended that the Debtor had failed to neet its burden
of proof on wllfulness and damages and noted the presunption of
good faith and obedience of the |aw acconpanying its revenue

officer's "inherently credible" testinony. [d. at 2-3. It also

asserts that punitive damages as authorized by Code [362(h) are
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i nappropriate here based on the facts of the case and for reasons
of public policy and prohibited by the United States' express
reservation of punitive damages arising out of tort clains

pursuant to 28 U S.C A [2674 (West 1965). Wil e not contesting

t he reasonabl eness of the attorney fee application, the IRS states
that the non-neritoriousness of the Debtor's notion on all fronts

warrants a denial of said fees as well. [|d. at 7.

JURI SDI CTI ONAL STATEMENT

The Court has jurisdiction of this core proceeding pursuant to
28 U.S.C A [01334(b) and 157(a), (b)(1), (b)(2)(A, (B) and (O
(West  Supp. 1988). The instant contested matter is governed by
Rul es 9014 and 7052 of the Federal Rules of Bankruptcy Procedure
("Fed. R Bankr.P.").

| SSUE

Wiet her the automatic stay as authorized by Code [362(a)(1) and

(6) operates to void the IRS activities in connection wth
determning the pre and post-petition tax obligations of the
Debtor and the potential "responsible person" tax liability of the
Debtor's President for pre-petition periods, pursuant to 26

US CA [6672 (West Supp. 1988), and entitles the Debtor to a

finding of civil contenpt and an award of attorney's fees and

puni tive damages?



DI SCUSSI ON AND CONCLUSI ONS OF LAW

Subject to certain enunerated exceptions, the automatic stay
triggered by the filing of a petition under Code (0301, 302 and 303

acts to void any actions taken that affect the debtor or property

of the estate. See Code [362(a), (b); Stringer v. Huet (In re

Stringer), 847 F.2d 549, 552 (9th Gr. 1988); 48th Street

St eakhouse, Inc. v. Rockefeller Goup, Inc. (In re 48th Street

St eakhouse, Inc.), 835 F.2d 427, 431 (2d Gr. 1987); 2 COLLIER ON

BANKRUPTCY [362.04 (L. King 15th ed. 1988). The stay is
"applicable to all entities", including governmental units. Code
00 362(a), 101(14). Indeed, the structure and |egislative history

of Code [362 confirms that the stay is "an express waiver of

sovereign imunity of the Federal governnment, and an assertion of
t he bankruptcy power over State governnents under the Supremacy
Clause notwithstanding a State's sovereign imunity." S REP. NO

598, 95th Cong., 2d. Sess. 51, reprinted in 1978 U S.CODE CONG &

ADM N. NEWS 5787, 5837 ("Senate Report"); H R Rep. No. 598, 95th
Cong. 1st Sess. 342, reprinted in 1978 U S.CODE CONG & ADM N

NEWS 5963, 6299 ("House Report"). See also, In re Mnorial

Hospital of lowa County, Inc., 82 B.R 478, 481 (WD.Ws. 1988).

Wiile generally directed toward pre-petition clains, the stay's
broad applicability is not necessarily limted to such clains
because activities linked to post-petition clains mght also

dilute the fundanental breathing spell afforded by the stay or
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foment preferential creditor treatnment, which it is designed to
prevent. See, e.qg., Code [362(a)(3); Senate Report at 49-51, 1978

U S.CODE CONG ADM N NEWS at 5835-5837; House Report at 340-342
1978 U. S. CODE CONG & ADM N. NEWS at 6296- 6299.

The automatic stay thus inposes a noratorium
on all actions against the debtor or its
property and assets. It ensures a respite for
the debtor so that it may attenpt to
reorgani ze or decide to |iquidate and pronotes
the overriding bankruptcy policy of equal

distribution of a debtor's assets anong
creditors.
S.1. Acquisition, Inc. v. FEastway Delivery Serv. (In re S.|

Acquisition, Inc.), 817 F.2d 1142, 1146 (5th Cr. 1987) (citation

omtted); see also Fidelity Mrt. Investors v. Canelia Builders,

Inc., 550 F.2d 47 (2d Gr.), cert. denied, 429 U S 1093 (1976),

reh' g denied, 430 U S. 1093 (1977).

Those who willfully violate the automatic stay face

nonetary sanctions, covering actual damages, costs, attorneys'

fees and punitive damages pursuant to Code [362(h), and fines for

civil contenpt for violation of specific bankruptcy court orders

can issue under Code [105. See, e.q., In re Newport Ofshore

Ltd, 17 B.C.D. 1337 (Bankr.D.RI. 1988) (and cases cited therein).

But see In re Sequoia Auto Brokers, Ltd., 827 F.2d 1281 (9th Grr.

1987).

It is fairly well settled that, absent special

unusual circunstances, the automatic stay pursuant to Code [362(a)

does not extend to non-debtors since to do so would weaken its

potency and allow entities to reap the benefits of a bankruptcy
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filing wthout shouldering the corresponding burden. See

Ingersoll -Rand Financial Corp. v. MIller Mning Co., 817 F.2d

1424, 1427 (9th Gr. 1987); Teachers Ins. & Annuity Ass'n of

Anerica v. Butler, 803 F.2d 61, 65 (2d Gr. 1986). Such unusua
circunst ances have been where 1) the debtor is the real party in
interest, 2) a non-debtor's interest in property is intertw ned
with that of the debtor's interest, 3) the litigation sought be
enj oi ned woul d be binding on the debtor, 4) to not extend the stay
woul d adversely inpact upon the ability of the debtor to fornulate
a Chapter 11 plan or inplenent a confirmed plan, or 5) to not
extend the stay would frustrate the purpose, intent and integrity

of the Code. See A H Robins Co., v. Piccinin, 788 F.2d 994, 999-

1006 (4th Cr.), cert. denied, us _ , 107 S.C. 251 (1986)
(citations omtted). Thus, unless the bankruptcy estate would be
adversely inpacted by action taken against a non-debtor party, the
stay may not be extended to non-debtors, even though the non-
debtor may be personally or professionally related to the debtor

See In re 48th Street Steakhouse, Inc., supra, 835 F.2d at 431

Statutory authority for extending the stay to non-

debtors is found in Code [1105. Upon application by a party who

bears the burden of persuasion on the nerits, Code [ 105 enpowers

t he bankruptcy court in its discretion to expand the stay to non-
debtor entities after balancing the relevant interests. See |

re S.1. Acquisition, Inc., supra, 817 F.2d at 1146 n.3; A H.

Robins., Inc. v. Piccinin, supra, 788 F.2d at 1002-1003; Al

Seasons Resorts, Inc. v. MIlner (In re Al Seasons Resorts, Inc.),

79 B.R 901 (Bankr. C D.Cal. 1987). Additionally, such a stay can
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be granted pursuant to the "inherent power of courts under their
general equity powers and in the efficient nmanagenent of the[ir]

dockets." In re S. 1. Acquisition, Inc., supra, 817 F.2d at 1146

n.3 (quoting WIlliford v. Arnstrong Wrld Ind., Inc., 715 F.2d

124, 127 (4th cir. 1983)).

Simlarly, in a tax context, the Second Grcuit has
recently held that Code [505, which authorizes the bankruptcy

court to determine tax liability, does not extend to non-debtors,

rejecting a literal interpretation of the statute. See Brandt -

Airflex Corp. v. Long Island Trust Co, NA (In re Brandt-Airflex

Corp.), 843 F.2d 90 (2d Gr. 1988) (citing with approval, inter
alia, United States v. Huckabee Auto Co., 783 F.2d 1546 (11th Cr.

1986)) . The Huckabee court further noted that "[i]t is therefore

irrelevant that the penalty, if assessed will adversely affect the

corporate debtor's reorgani zation. See United States v. Huckabee,

supra, 783 F.2d at 1549. See also LaSalle Rolling MIIls, Inc. v.

United States (In re La Salle Rolling MIls, Inc.), 832 F.2d 390

(7th CGr. 1987) (bankruptcy court cannot enjoin collection of tax

from principal shareholders of Chapter 11 debtor); A To Z Wl ding

& Mg. Co., Inc. v. United States of America, 803 F.2d 932 (8th

Cr. 1986) (sane); Book v. Internal Revenue Service (In re Book),

87 B.R 55 (Bankr. C.D.IIl. 1988) (bankruptcy court cannot enjoin
collection of tax from Chapter 13 debtor's ex-wfe). Thus, the
IRS is free to investigate and determne the potential

"responsi ble person" liability Cdaire nmay have pursuant to 26

U S CA [6672. See In re Brandt-Airflex Corp., supra, 843 F.2d
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at 95-96."

The remaining issue before the Court concerns Scalise's

visit with regard to her conpliance check of the Debtor's pre and

post-petition tax liabilities.

It is uncontested that Scalise spent no nore than twenty

mnutes at the Debtor's office inquiring about its pre and post-

petition taxes and the testinony disclosed her questioning to be

fruitless. This can by no neans be construed as the kind of

comencenent or continuation of an action or proceedi ng against

the Debtor within the neaning of Code [362(a)(1). Fur t her nor e

the record does not disclose any actual damage as a result of her

visit beyond Caire's and the Debtor's unsupported allegations

t hat busi ness was di srupted.

Moreover, even assumng her appearance tenporarily

interrupted the Debtor's business day, the record does not support

a finding that it was of the duration or intensity to conprom se

the Debtor's "breathing spell"™ provided by the automatic stay

under the Code. Additionally, the Court is persuaded by Scalise's

uncontroverted testinmony that she did not try to obtain the

paynment of any pre or post-petition tax and thus concludes that

! The Court also notes that no unusual circunstances exi st
to warrant the extension of the Code [362(a) stay to Claire, e.g
any potential threat to reorganization presented by the alleged
di sruptive inpact of Scalise's visit has been rendered noot by
virtue of the case's conversion to Chapter 7 on May 20, 1988 and
the trustee's displacenent of the Debtor's officers, including
Claire, in directing the |iquidation. Furt hernmore, the Debtor
never applied to extend the stay to Caire under Code []105.
Finally, the GCourt does not find this to be an appropriate
situation to invoke its inherent equity powers and extend the stay
to daire nunc pro tunc.
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her visit also did not anmount to an act to obtain possession of,
or exercise control over, property of the estate, as prohibited by
Code [0362(a)(3). Wiile not dispositive, the fact that daire, as
the representative of the alleged "victin Debtor, appears to be
an experienced businessnan, goes far to alleviate the Court's
concern for debtors who may be taken advantage of by sophisticated
creditors like the IRS.?

The Court is of the belief that the IRS actions through
its agent, albeit brief, fell wthin the broad anbit of Code
0362(a)(6) and constituted a first step toward collecting,
assessing and recovering the Debtor's pre-petition tax liability,
as prohibited by Code [362(a)(6).° However, inasmuch as the
purpose of Scalise's visit wth regard to the Debtor is
guestionable given the IRS tinmely filing of a proof of claim the
evi dence presented does not denonstrate the w llful ness necessary
to prevail under Code [362(h). Scalise's purported discourtesy
al one, while perhaps disagreeable, does not approach the flagrant
disregard or arrogant defiance of the Code that characterizes

wi || ful ness. See Tel - A-Communi cations Consultants, Inc. v. Auto-

2 A different result might have been nandated had the facts

been ot herw se; such as if, for exanple, the IRS filed |iens post-
petition, see, e.9., In re Santa Rosa Truck Stop, Inc., 74 B. R
641 (Bankr. N D Fla. 1987), or if an |IRS agent dropped in
unannounced and wuninvited to a farnmhouse and confronted the
farmer-debtor, an easily intimdated man, with mniml schooling,
about not filing inconme tax for years past.

: As the IRS chose not to defend its actions as falling
under the automatic stay exception of Code [362(b)(9) - the
i ssuance of a notice of tax deficiency, the Court will not raise

it sua sponte.
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Use (In re Tel-A-Communications Consultants, Inc.), 50 B.R 250,

255 (Bankr. D.Conn. 1985); Nash Phillips/Copus, Inc. v. El Paso

Floor, Inc. (In re Nash Phillips/Copus, Inc.), 78 B.R 798, 803

(Bankr. WD. Tex. 1987). See, e.q., In re Elegant Concepts, Ltd.,

67 B.R 914 (Bankr. E.D.N Y. 1986). The lack of actual damages

pl eaded and proven also supports this conclusion. Not all

automatic stay violations trigger the Code [0362(h) sanctions. See

Aponte v. Aungst (In re Aponte), 82 B.R 738, 742 (Bankr. E.D. Pa.

1988) .

Moreover, assumng wthout deciding that it has such

powers, the Court does not find an order of civil contenpt to be

avai |l abl e against the IRS due to the absence of a truly specific

bankruptcy court order from which the issue of conpliance would

ari se. See Fidelity Mrt. Investors v. Canelia Builders, Inc.

supra, 550 F.2d at 51; Wagner v. lvory (In re Wagner), 74 B. R

898, 902 (Bankr. E.D.Pa. 1987). The "form' Order nailed Cctober

15, 1987 by the derk does not constitute the kind of order

necessary to invoke a contenpt.’

Accordingly, it is hereby

! Based upon the concl usi ons reached herein, the Court need

not reach the issue of whether or not 28 U S.C A [2674 prohibits
the assessnent of punitive danmages against the IRS for what it
characterizes as a statutory tort and the related status of the
United States' sovereign inmunity.

Simlarly, the Court need not address the efficacy of the
IRS information gathering powers pursuant to 26 U S.C A [07601
and 7602 within the instant bankruptcy proceeding. I n passing,
the Court notes that United States v. Cadalso, 51 AFTR 2d 1079
(N.D.N. Y. 1982), relied upon by the IRS, pre-dates the adoption of
the nationwi de bankruptcy rules, pursuant to 28 U S.C A [2075,
which were effective August 1, 1983 and contained analogous
procedures for the gathering of information. See Fed. R Bankr. P.
2004, 2005.
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ORDERED
1. That Debtor's notion for an order of contenpt and an

award of punitive damages and attorneys fees is denied.’

Dated at Utica, New York

this day of Septenber |988
STEPHEN D. GERLI NG
U. S. Bankruptcy Judge
° By virtue of this result, the Court has, in effect,

granted the IRS notion to dismss under Fed.R Bankr.P. 7041 which
it had reserved on at the close of both the Debtor's and the I RS
case.



